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Still another indication of how close the EIC was to Riggs was the fact that, when the bank 
learned Mr. Lee was going to retire from the OCC, it promptly offered him a senior position with 
the bank. After being approached by Riggs, Mr. Lee recused himself, on August 8, 2002, from 
further dealings with the bank. On October 3, 2002, he voluntarily retired from the OCC and 
assumed his new position at Riggs Bank. 

Before he left the agency, OCC ethics officials informed Mr. Lee of certain post
employment restrictions on his allowable contacts with OCC personnel.305 To prevent conflicts 
of interest, federal law has long barred federal employees who worked personally and 
substantially on a particular matter for the govermnent from leaving their agency, turning around, 
and representing the other side in the same matter before their former agency.306 The law also 
bars former employees for two years from communicating with or appearing before their former 
agency on a particular matter which the former employee knows or should have known was 
actually pending under his or her official responsibility during the year before the employee left 
the agency.'07 Violations of these post-employment restrictions are punishable by up to one year 
in prison and a civil fine equal to the greater of $50,000 for each violation or certain 
compensation earned by the former employee. Willful violations are punishable by up to five 
years in prison and a criminal fine of up to $50,000 for each violation. 

The OCC has implemented these post-employment restrictions by publishing guidelines 
and requiring its ethics office to inform departing employees about their post-employment 
obligations.'o8 OCC ethics officials advised Mr. Lee to consult with the ethics office prior to 
engaging in any contacts with OCC personnel, so that the OCC could advise him as to whether 
the proposed contact was permissible. These restrictions were conveyed to Mr. Lee through 
emails exchanged with the OCC ethics office, including a memorandum prepared for him by the 
ethics office.309 Mr. Lee was clearly aware of the restrictions and understood how to contact the 
OCC ethics office for additional guidance, since he actually requested and obtained approval of 
his meeting with OCC officials about a new Riggs loan review system that had not been at the 
bank during his OCC tenure.'l0 

Evidence obtained by the Subcommittee shows, however, that Mr. Lee failed to respect the 
OCC post-employment restrictions. On several occasions in 2004, without obtaining prior 
approval from the OCC ethics office, Mr. Lee attended meetings at which OCC personnel 

workpapers from the EV database, A bank examiner wishing to read the referenced materials would not be able to 
access these materials on an oec computer, but would have to track down the actual paper copies kept in storage at 
the specified OCC office. 

305 See, e.g,. memorandum from Jason D. Redwood, counsel in the ace ethics office, to Mr. Lee and John 
Noonan (9/12/02), Bates OCC 0000557526-27. 

JO<i See post-employment restrictions contained in 18 U.S. § 207(a)(I). 

3(}7 See restrictions contained in 18 U.S. § 207(a)(2). 

J08 See, e.g., "OCC Ethics Rules, A Plain English Guide" (12/97, revised 3/12/04); "Guidelines for OCC 
Employees on How to Handle Contacts with Fonner acc Employees" (OCe Ethics bulletin Board, 1/8101); "Ethics 
Rules for Resigning or Retiring OCC Employees," (Document No. 1997-215A, 5/8/02). 

3()9 See, e.g., memorandum from Jason D. Redwood, counsel in the oee ethics office, to Mr. Lee and 
Mr. Noonan (9/12/02), Bates OCC 0000557526-27. This memorandum state, in part: 'The two rules that apply to 
Ashley are the permanent representational bar, appHcable to 'particular matters' that he 'personally and substantially' 
participated in while at the oee, and the two-year representational bar, applicable to matters Ashley supervised 
during his last year at the ace. .. I believe the most important points to be remembered are .... To the maximum 
extent possible, refrain from direct communications between oce examiners and Ashley until about November, 
2004, and pennanently with regard to particular matters in which he was personally and substantially involved, ... If 
direct communications with Ashley potentialJy involve matters that were under Ashley's supervision as ETC of 
Riggs, pJease obtain my prior approval in v.Titing." Mr. Lee responded in another email: "I will ensure that I operate 
within these nIles." Email from Mr. Lee to Mr. Redwood and Mr. Noonan (9/13/02), Bates OCC 0000557529 . 

. \10 See emails exchanged between Mr. Lee,Mr. Redwood, and Mr. Noonan (9/12.13/02), Bates OCC 
0000557529. 
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discussed Riggs' AML compliance.3l' As explained earlier, Me Lee had supervised a number of 
AML examinations of Riggs during his OCC tenure, and made specific recommendations about 
enforcement actions in this area.312 Despite his past involvement with and supervision of AML 
issues at Riggs, he failed to consult with the OCC ethics office about whether it would be a post
employment violation ifhe attended meetings with the OCC related to Riggs' A.JY!L issues. 
When the Subcommittee asked him about these meetings, Me Lee acknowledged attending them, 
but claimed that he made a deliberate decision not to speak at them so that he would not violate 
the post-employment ban.313 His decision not to speak, however, could also be viewed as an 
admission that Me Lee knew he had supervised Riggs' AML compliance issues, at a minimum, 
and should not have been in any contact with the OCC on Rigg's AML issues without getting 
prior clearance from the OCC ethics office. 

In addition, OCC guidance for current OCC employees states: 

"When an OCC examiner goes to work for a bank where he or she served as ETC within the 
year preceding his or her departure from the OCC, the current ETC at the bank shall advise 
the former EIC that he or she will not be permitted to attend meetings with the OCC or 
otherwise communicate with or appear before the OCC for a period of two years following 
his or her departure, unless approval is granted in writing by the appropriate OCC ethics 
official prior to the meeting, communications, or appearance:"14 

It is undisputed that Mr. Lee did not obtain prior written approval from the OCC ethics office 
before attending meetings in which the OCC discussed Riggs' AML compliance issues. It is also 
clear that no one from the OCC took the steps required by this guidance to exclude Mr. Lee from 
those meetings so that no post-employment violation would occur. 

Mr. Lee's actions - recommending against a formal enforcement action, suppressing the 
Pinochet examination materials, accepting a job offer at the bank he regulated, and ignoring post
employment restrictions on OCC contact - all suggest this Examiner had become much too close 
to Riggs during the years he was responsible for overseeing it 

Failure to Use Enforcement Tools. The facts also demonstrate a clear reluctance by OCC 
supervisors to make use of available enforcement tools to compel compliance with the anti
money laundering laws. In 2001, for example, the OCc's Washington Supervisory Review 
Committee reviewed three examinations detailing major, repeat AML deficiencies at Riggs. The 
Committee knew or should have known that these deficiencies had been outstanding for at least 
three years. Despite these compelling facts, the Committee went along with the ErC's 
recommendation against taking any enforcement action against the bank, and settled instead for 
including forceful language in the annual 2000 Report on Examinations given to Riggs. This 

311 See, e.g., OCC document, "Riggs EBD Weekly Update Meeting" (3/25/04), Bates OCC 0000542891 
("We met with Tim Coughlin - Head of Ernbassy Banking and Risk Manager Ashley Lee to get a weekly update of 
actions taken in the Embassy Banking Division (EBD) to ensure the area meets compliance with the Consent 
Order."); minutes of Riggs Audit Committee meeting (2/25104), Bates A 05723-35(Ashley Lee attended executive 
session in which oee discussed E.G. examination); minutes of Riggs BSA Compliance and Audit Committees 
meeting (3/22/04), Bates A 05795-803 (Ashley Lee attended meeting in which OCC discussed high risk accounts 
and AML compliance). See also Subcommittee interviews of Ashley Lee (6/30/04) and Joseph Cahill (6/25/04). 

m See, e.g., ace Interim Target Memorandum on "Riggs Bank, N.A.: Bank Secrecy Act," from Ashley 
Lee to Riggs Bank officers (10/23100), Bates OCC 0000536182-89; OCC Interim Target Memorandum on "Bank 
Secrecy Act! Anti-Money Laundering (BSAI AML) Exam," from Ashley Lee to Riggs Bank officers (6/2 1I02), Bates 
OCC 0000029228-31. 

313 Subcommittee interview of Ashley Lee (6/30/04). 

'" oec guidance, "Contacts with Former OCC Employees," (undated), Bates oeex 00032-33. See also 
government-wide guidance issued by the federal Office of Government Ethics indicating that a former federal 
employee's mere presence at a meeting with his or her fonner agency can constitute a violation. Memorandum 
entitled, "Regarding Revised Post-Employment Restrictions of 18 U.S.c. § 207," (10/26/90), at 4 ("An <appearance' 
extends to a former employee's mere physical presence at a proceeding when the circumstances make it clear that his 
attendance is intended to influence the United States."). 
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ROE prominently listed the bank's AML deficiencies and directed the bank to correct them. 
After the sternly worded report was issued in 2001, however, no OCC supervisor took the steps 
necessary to follow through and ensure the bank actually corrected the identified problems. 

In 2002, while the oce carefully investigated the Pinochet accounts and raised appropriate 
questions about the attendant money laundering risks, the OCC appears not to have even 
considered taking enforcement action against the bank for hiding these accounts from the oce 
for two years and ignoring the money laundering risk. In fact, the record suggests senior oce 
officials spent more time reassuring Riggs that it would keep the Pinochet accounts confidential 
than considering whether to initiate an enforcement action. In the end, the OCC failed even to 
issue a final examination report on the Pinochet matter. 

In 2003, after uncovering extremely troubling information in connection with accounts 
associated with Saudi Arabia, the oce took its first enforcement action against the bank, issuing 
a cease and desist order requiring it to revamp its AML program. While this order was a more 
comprehensive and formal directive compared to those in prior examination reports, it imposed 
no punitive measures such as a civil fine. OCC enforcement officials were clearly considering 
imposing a fine as demonstrated by their delivery in June 2003 of a "15-day letter" to Riggs. 
These letters give the recipient 15 days to explain why the OCC should not impose a civil fine 
for misconduct. 

Riggs responded with a letter opposing imposition of a civil fine for its AML deficiencies. 
After reviewing the letter, some OCC enforcement personnel supported going ahead with the 
fine, while some oec personnel from the bank supervisory office advised against it. 315 Rather 
than resolve the issue internally at that time, the OCC decided to refer the Riggs case to FinCEN, 
which has delegated authority under 31 U.S.c. § 5321 to impose civil fines for willful AML 
violations. This referral took place in June 2003. It is difficult to understand, however, why 
FinCEN had not already been informed about the case, given its publicity. FinCEN and the OCC 
then took another year before, in May 2004, imposing a civil fine on the bank for $25 million. 

It is also worth noting that the key OCC enforcement actions that were taken against Riggs 
Bank took place after negative press reports began raising public questions about Riggs' AML 
safeguards. For example, the OCC's in-depth review ofthe Saudi accounts followed press 
articles that began appearing in November 2002, suggesting links between certain Riggs accounts 
and the 9-11 terrorist attack. This examination resulted in the OCC's identifYing the same 
deficiencies as in earlier years, but in contrast to the agency's prior willingness to rely on oral 
promises by the bank to improve, the OCC issued a public cease and desist order requiring 
corrective action. The oeC's examination of the E.G. accounts in 2003 and 2004 was, in tum, 
prompted by a negative press article in January 2003, and by the Subcommittee's investigation of 
these accounts throughout 2003. The OCC has indicated that it was the E.G. examination that 
opened their eyes to still more bank misconduct and to evidence of the bank's utter failure to 
implement promised AML reforms, resulting in the decision to impose a civil fine on the bank. 

The OCC has acknowledged that it acted too slowly in the Riggs case. At a hearing, the 
Comptroller of the Currency John D. Hawke, Jr. admitted that, "We gave the bank too much 
time." In May 2004, he sent a memorandum to the oeC's Quality Management Division to 
review the Riggs case and, among other matters, assess "whether our examination team took 
appropriate and timely actions to address any shortcomings they found in the bank's processes 
and in its responses to matters noted by the examiners.',316 

AML Assessments. A final issue raised by the Riggs case history involves the treatment of 
AML deficiencies in the examination reports actually given to the bank. A careful reading of the 
OCC examination reports shows that AML deficiencies did not receive consistent treatment in 
the annual Reports of Examination (ROE) given to the Riggs Bank Board ofDirectofS. A ROE 

315 Subcommittee interviews ofOCe personnel. 

316 Memorandum from john D. Hawke, Jr. to Ronald A. Lindhart (5/20/04), "Engagement Memorandum: 
Retrospective of BSAJAML violations at Riggs Bank, N.A., McLean, Virginia." 
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has special significance, because it is the standard mechanism used by the OCC to convey to the 
Board a comprehensive assessment of the bank's safety and soundness, and bank directors are 
typically required to sign the last page of the ROE, certifying that they have personally reviewed 
it. The ROE typically provides a bank's latest CAMELS ratings and offers assessments of the 
bank's performance on a number of key factors: capital adequacy, asset quality, bank 
management, earnings, liquidity, sensitivity to market risk, management of nine risk factors, 
financial analysis, information technology systems, and consumer compliance. The ROE also 
provides examination conclusions and comments, and "matters requiring attention" by the bank. 
Currently, the ROE does not routinely offer an assessment of a bank's anti-money laundering 
program. Instead, if an AML problem arises, the topic is dealt with in the ROE on an ad hoc 
basis, with a special section or discussions in the management, risk assessment, or consumer 
compliance sections. 

In the case of Riggs, the ROEs issued by the OCC in 1998 and 1999, contained virtually no 
AML information, other than a brief mention near the end of each report that an AML 
examination had taken place during the year. Neither report conveyed any AML examination 
results or other AML assessment. Neither report gave any hint to the Board of Directors that 
AML deficiencies had been identified in 1997, 1998, and 1999 AML examinations of Riggs. 

In contrast, the 2000 ROE prominently identified a host of AML deficiencies at the bank, 
with strong language calling for immediate corrective action. The discussions of AML problems 
appeared in a special section and in several standard sections of the ROE. In 2001, the approach 
taken in the ROE changed again. The ROE made a brief statement that AML compliance "needs 
lasting and progressive attention," but also stated that the bank had made "good progress in 
addressing the issues" and devoted little overall space to the bank's AML performance. The 
2001 ROE was also issued much later in the year - in mid 2002. 

The subsequent ROE, which supposedly covered 2002, was actually issued in late 2003. In 
contrast to the low-key approach taken in 2001, this ROE again treated AML deficiencies as a 
major concern, citing numerous deficiencies and the consent order issued in July 2003. In 
addition, the OCC issued a special ROE devoted solely to AML problems at the bank and 
required all Riggs directors to review and sign it. Although this ROE carries an official date of 
January 6, 2003, it was actually issued six months later in June 2003. 

Viewed together, the ROEs issued to Riggs Bank from 1998 to 2003, demonstrate that 
current practice at the OCC is to communicate AML assessments to Boards on an ad hoc basis.l!7 
This ad hoc treatment can, and in the Riggs case did, lead to confusing signals regarding the 
extent of AML deficiencies, whether the bank was doing enough to correct them, and the 
importance placed on corrective action by the OCe. A more uniform treatment of AML issues in 
the annual ROEs given to Board members would elevate the importance of these issues, and 
possibly increase both consistent treatment by regulators and completed corrective actions by 
banks. 

C. AML Oversigbt Generally 

Finding (6): Uneven AML Enforcement. Current AML enforcement efforts by 
federal agencies are uneven and, at times, ineffective, as demonstrated by cases in 
wbicb federal regulators bave allowed AML compliance problems to persist at some 
financial institutions for years, failed after three years to issue final regulations 
implementing tbe Patriot Act's due diligence requirements, and failed to issue revised 
guidelines for bank examiners testing AML compliance witb tbe Patriot Act's due 
diligence requirements combating money laundering and foreign corrnption. 

317 Federal Reserve Banks issue a "Report of Bank Holding Company Inspection" that is similar to the 
OCC's ROE. In the Riggs case, these reports also treated AML <.:oncems in an inconsistent, ad hoc fashion, and 
would also benefit from standard, annual AML assessments. 
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The failure to take quick and forceful enforcement action in the Riggs matter is not an 
isolated case. It is symptomatic of uneven and, at times, ineffective enforcement by all federal 
bank regulators of bank compliance with their anti-money laundering obligations. 

In addition to Riggs, a number of AML cases demonstrate that federal banking regulators 
have allowed AML compliance problems to persist for years without correction. Recently, the 
General Accounting Office (GAO) testified before the Senate Committee on Banking, Housing, 
and Urban Affairs and described several of these cases.'1S 

GAO reported, for example, that the Federal Reserve Bank of New York (FRBNY) allowed 
AML problems to continue at Banco Popular de Puerto Rico for four years before taking 
enforcement action.319 This bank's AML program had numerous fundamental flaws which, 
among other problems, allowed an individual later convicted of money laundering to make 
repeated cash deposits at the bank, from 1995 to 1998, totaling $21.5 million. During this 
period, the FRBNY conducted four examinations of the bank, but none identified AML 
deficiencies. In 1999, four years after the money launderer began making cash deposits, the 
FRBNY received a law enforcement tip about possible drug proceeds being laundered through 
the bank, initiated an in-depth examination of the bank's AML program, and found widespread, 
significant AML deficiencies. In 2000, the FRBNY and FinCEN imposed a civil fine of$20 
million on the bank, required it to revamp its AML program, and participated with the 
Department of Justice in entering into an agreement with the bank which deferred a criminal 
prosecution against the financial institution. 

GAO also reported on a case in which the OCC allowed AML problems to persist for six 
years at Broadway National Bank, a small community bank in New York City."o This bank's 
AML program was also fundamentally flawed; its deficiencies included a complete absence of 
any policies or procedures to identify or report suspicious activity. In 1998, over 100 suspect 
accounts were identified at the bank, including 12 accounts controlled by an individual who later 
pled guilty to laundering money for a Colombian drug cartel and who made repeated cash 
deposits of$l 00,000 or more from 1992 until 1998. In March 1998, alone, this individual 
deposited $4 million in cash at the bank and withdrew $3.2 million through 90 wire transfers, of 
which 87 went to Colombia. The bank also allowed other clients to engage in multiple structured 
cash deposits to avoid reporting requirements. During the relevant time period, the OCC 
conducted a single AML examination of this small community bank and found its overall 1995 
AML compliance "satisfactory." In 1998, the OCC received a law enforcement tip that caused it 
to conduct an in-depth examination ofthe bank's AML program and uncovered significant AML 
deficiencies. In 1998, the OCC issued a cease and desist order requiring the bank to revamp its 
AML program. In 2002, the bank pleaded guilty to three felony charges for failing to maintain an 
AML program, failing to file suspicious activity reports related to $123 million in cash deposits, 
and helping customers structure $76 million in cash transactions to evade currency reporting 
requirements. The bank agreed to pay a $4 million criminal fine. In 2003, the bank's two most 
senior officers each paid the OCC a civil fine of$35,000. 

A third example involves a credit union which GAO reported had ongoing AML violations 
for eight years before the National Credit Union Administration (NCUA) took enforcement 
action.'" From 1989 to 1997, the Polish and Slavic Federal Credit Union in Brooklyn, New 
York, failed to file numerous Currency Transaction Reports (CTR) for cash transactions 
exceeding $10,000. It also improperly exempted from its CTR filings the credit union's former 

3!8 See "Anti-Money Laundering: Issues Concerning Depository Institution Regulator Oversight," (Report 
No. GAO-04-833T, 6/3/04), testimony provided by the General Accounting Office before the U.S. Senate 
Committee on Banking, Housing, and Urban Affairs, 

319lQ. at 6-7. 

320!f!. at 9. The Subcommittee also investigated this bank, conducting several interviews of Broadway 
National Bank officials in 1999, as part of an ongoing money laundering investigation at that time. The infonnation 
recited here is derived from both the GAO testimony and the Subcommittee's 1999 investigation. 

32l GAO testimony, at 7-8. 
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Chaimlan of the Board, who owned a travel agency and money remitter business and did not 
qualify for a CTR exemption. This individual's remitter business reportedly made over 1,000 
cash deposits in excess of$10,000 during the eight years, but no CTRs were filed. In 1997, the 
NCUA initiated a series of enforcement actions against the credit union, and in 1999, placed it in 
conservatorship due to inadequate internal controls. In 2000, three years after the misconduct, 
FinCEN determined that the credit union had failed to establish an adequate AML program, and 
assessed a civil fine of$185,000. 

Another example involves a bank which had ongoing AML violations for a number of 
years before the Federal Deposit Insurance Corporation (FDIC) and Federal Reserve Board took 
enforcement action. According to FinCEN, the Korean Exchange Bank, which has branches and 
subsidiaries in major cities across the United States, allowed customers to make suspicious cash 
deposits, engage in structured cash transactions, and send suspicious wire transfers, without filing 
suspicious activity reports.'" For example, the bank accepted without inquiry 37 cash deposits 
totaling $1.2 million over a two-month period from a company that allegedly imported wigs, 
while allowing an allegedly related company to deposit $16 million in repeated cash deposits 
from 1986 to 1999. A New York account for the second company, opened in 1998, received 
cash deposits of over $3.8 million in eight months and withdrew most of the deposited funds 
within a short time through 70 wire transfers sent to various beneficiaries in Korea and Japan. 
The FDIC conducted at least three examinations of the bank from 1999 to 2001, which identified 
major AML deficiencies. In 2000, the FDIC, Federal Reserve, and four state banking agencies 
issued a joint consent order requiring the bank to revamp its AML program. Three years later, in 
2003, FinCEN imposed a $ 1.1 million civil fine on the bank, for failing to file 39 suspicious 
activity reports from 1998 to 2001, involving nearly $32 million, and for failing to veritY the 
identity of persons who were not regular bank customers but claimed cash from wire transfers of 
$3,000 or more. 

A final example involves thrifts overseen by the Office of Thrift Supervision (OTS). GAO 
reported that in September 2003, the Inspector General (IG) of the Treasury Department 
reviewed OTS enforcement actions taken against thrifts with substantive AML violations. l2l The 
IG report stated that OTS examiners had found substantive AML violations at 180 of986 thrifts 
examined from January 2000 through October 2002, a rate of about 18 percent. OTC had issued 
written enforcement actions for only 11 of the 180 thrifts, which is about six percent. Moreover, 
five of the 1 1 enforcement actions were described by the IG as untimely, incomplete, or 
ineffective. The IG also reported that, of 68 sampled cases in which the OTS had "relied on 
moral suasion and thrift management assurances" to obtain AML compliance, 47 thrifts, or 69 
percent, took the required corrective action, but 21 thrifts, or 31 percent, did not. In fact, at some 
of the 21 thrifts that took no corrective action, the IG reported that BSA compliance worsened. 

These cases indicate that all of the federal banking regulators, not just the OCC, need to 
strengthen their AML enforcement efforts. The Federal Reserve, FDIC, NeUA, and OTS each 
allowed AML deficiencies to continue for years before taking any enforcement act. They took 
one or more additional years to impose civil fines. Regulators need to make more prompt use of 
available enforcement tools, including civil fines, when financial institutions ignore their AML 
obligations. 

In addition to uneven enforcement actions, the U.S. Department of Treasury, FinCen, and 
all of the federal bank regulatory agencies, have failed to take needed regulatory actions to ensure 
consistent implementation and enforcement of the Patriot Act provisions combating money 
laundering and foreign corruption. First, despite enactment in October 2001, three years ago, 
neither Treasury nor any of the federal agencies has issued a final rule implementing the Patriot 
Act's requirements for financial institutions to exercise due diligence when opening certain 
accounts for foreign clients, including private banking accounts for senior foreign political 

m See In re Korea Exchange Bank (Case No. 2003-04, 6/20/03), in which the Financial Crimes 
Enforcement Network imposes a $1.1 million civil monetary penalty on the bank. This example was not discussed in 
the GAO testimony. 

m 14., at 9-10. 
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figures.'24 A proposed due diligence rule was issued by Treasury and FinCEN in mid-2002, and 
attracted significant public comment at the time, but years later has yet to be finalized.'" The 
proposed rule included some controversial interpretations of the law's due diligence 
requirements'26 and, in some cases, omitted guidance that would have provided useful direction 
to both financial institutions and regulators interpreting the law.327 

Instead of issuing a final rule, on July 23,2002, the Treasury Department issued an 
"interim final rule" which essentially repeated the statutory language in the Patriot Act, and 
directed banks to implement a due diligence program "that comports with existing best practice 
standards" and, in the case of senior foreign political figures, is "consistent with" Federal 
Reserve guidance on private banking activities issued in 1997, and federal guidance on 
"enhanced scrutiny for transactions that may involve the proceeds of foreign corruption issued 
jointly by Treasury, the bank regulators, and the State Department in January 2001.""8 This 
interim rule provides general direction on banks' due diligence obligations, but virtually none of 
the specifics in the proposed rule. One senior OCC enforcement official commented in 2003: 
"[T]here is no final rule out on section 312, and the interim rule imposes little more than a 'good 
faith' standard. "329 By failing to devote the resources needed to finalize the Section 312 due 
diligence rule, the Treasury Department has left both regulators and financial institutions without 
appropriate guidance. 

In addition to failing to issue a final due diligence rule, federal banking agencies have also 
failed to update their AML examination manuals to include guidance on ensuring bank 
compliance with the due diligence requirements in the Patriot Act. OCC examiners, for example, 
are using a four-year-old examination manual, issued in 2000, which contains no reference to the 
due diligence requirements that became effective in July 2002, for private banking accounts, 
including accounts opened by senior foreign political figures. 

VII. Foreign Corruption and Oil Transparency 

Finding (7): Unseen Payments. Oil companies operating in Eqnatorial Guinea may 
have contributed to corrupt practices in that couutry by making substantial payments 
to, or entering into formal business ventures with, individual E.G. officials, their 
family members, or entities they control, with minimal public disclosure of their 
actions. 

The Riggs case history has additional significance for international anti-corruption efforts. 
Over the past decade, Africa has become an increasingly important source of oil and natural gas 
for the United States.330 U.S. oil companies have dedicated increasing resources to the discovery 

'" See Section 312 oflbe Patriot Act, codified at 31 U.S.c. § 53 I 8(i). 

325 See 67 F.R. 37,736 (5/30/02). 

326 For example, the proposed regulations suggested creating a due diligence exception for certain offshore 
shell banks that had no basis in the statutory language, See comment letter on the proposed regulation submitted by 
Senators Levin, Grassley and Kerry (1011 lI02), at 4-7. 

m For example, the proposed regulations failed to provide any guidance on the enhanced due diligence 
obligations of hanks wishing to open accounts for senior foreign political figures or their family members. See ill, at 
8. 

m See 67 F.R. 48,348 (7/23/02). The interim final rule also completely exempted a number of categories 
of financial institutions from any duty to comply with the Patriot Act's due diligence requirements. The interim final 
rule states: "Treasury anticipates issuing a final rule no later than October 25,2002." 

"']nterna] oee email (10/]6/03), Bates oce 0000505424. 

DO See, e.g., "Promoting Transparency in the African Oil Sector," report prepared by the Center for 
Strategic and International Studies Task Force on Rising U.S, Energy Stakes in Africa (March 2004); "Doing the 
Sums on Africa ~ Developing Africa's Economy - By Invitation," The Economist, (5120/2004)(West Africa could 
supply up to 25% of the U.S.'s hydrocarbon imports within a decade). 
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and development of African reserves and production facilities. Nigeria, Angola, Gabon, and 
Equatorial Guinea are now the top four producers of oil on the continent, and each is a supplier 
to the United States. Each is also known to have major problems with corruption, poverty, and 
violence. As international and non-governmental organizations intensify their efforts to ensure 
that oil and gas proceeds are not misappropriated, natural resource development does not 
destabilize the region, and oil wealth is used to advance the well-being of Africa's population,lJ! 
the Riggs case history offers useful information about how oil companies sometimes operate 
within a developing economy. 

When analyzing large transactions involving the E.G. oil account and other E.G. accounts 
at Riggs Bank, the Subcommittee staff became aware of a number of substantial payments made 
by oil companies to particular E.G. government offices, E.G. officials, their family members, or 
entities controlled by the officials or their family members. Research into these payments 
uncovered a number of business transactions between the oil companies and E.G. individuals that 
may have attracted little or no public notice. The nature of these transactions and the amount of 
money involved raise legitimate questions about these and other business dealings within the 
country. 

Among other information uncovered during research into various oil company payments, 
the Subcommittee's investigation found that some E.G. officials and their families had come to 
dominate certain sectors of the E.G. economy and, in some cases, had become virtual economic 
gatekeepers for foreign companies wishing to do business in the country. For example, 
according to internal Riggs documents, the E.G. President controls several E.G. businesses which 
virtually monopolize the E.G. construction, supermarket, and hotel industries and generate 
significant revenues in other areas as well.J32 The E.G. President's son apparently dominates the 
timber industry and also has key companies in other economic sectors.'" The E.G. President and 
his wife also appear to control significant parcels of E.G. land which they have leased or sold to 
some foreign corporations. This type of economic dominance compels foreign companies 
wishing to operate in Equatorial Guinea to do business with the E.G. President, his relatives, or 
the entities they control, at times providing them with lucrative returns. How oil companies can 
and should respond to this situation raises a number of difficult policy issues. 

A. Oil Companies in Equatorial Guinea 

Over the past decade, oil companies with a major presence in Equatorial Guinea include: 
ChevronTexaco Corporation; CMS Energy Corporation whose E.G. oil interests were purchased 
by Marathon Oil Company in 2002; Devon Energy Corporation; ExxonMobil Corporation; 
Triton which was acquired in 200 I by Amerada Hess Corporation; and Vanco Energy Company. 
Currently, ExxonMobil, Hess, and Marathon have substantially greater E.G. operations than the 
others. 

To do business in Equatorial Guinea, each of these oil companies entered into one or more 
oil production sharing contracts with the E.G. government. These contracts require the oil 
companies to provide a certain percentage ofthe oil they discover to the E.G. government and to 
pay E.G. taxes on the profits they make in the country. 

The E.G. government instructs the oil companies where to send payments owed to the 
government. The records examined by the Subcommittee indicate that most of the payments 
made by the oil companies went to E.G. government accounts, including many that went to the 
E.G. oil account at Riggs. However, the records also show a number of payments to other 
accounts or individuals. For example, Marathon made a number of payments to E.G. accounts 
other than the oil account, including accounts for the E.G. Embassy Missions in Washington and 

Bl See, e.g. "'Oil, Diamonds, and Sunlight Fostering Human Rights Through Transparency in Revenues 
from Natural Resources," Andreanna M. Truelove, 35 Geo. J. Int'l L. 207 (Fall 2003). 

m Riggs memorandum to the file by Simon Kareri (11l28JOl), Bates RNB 000040. 

m See Riggs "Officers' Loan Committee Action" (7/18/02), Bates RNB 010508-18, at 12. 
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New York.'34 Hess made payments to approximately 33 different E.G. government vendors 
between May 1997 and March 2004.'35 In addition, some of the oil companies have, on 
occasion, entered into business ventures with E.G. officials, their family members, or entities 
they control. 

B. Oil Company Payments 

The Subcommittee's review of E.G. account documents and related materials indicates that 
three of the oil companies have, on occasion, made large payments to individual E.G. officials, 
their family members, or entities controlled by them. These payments were for leases, land 
purchases, services, employment of E.G. nationals, and Embassy operations. All six oil 
companies made payments for educational expenses for E.G. students. A brief description of 
these payments follows. 

(1) Payments for Leases and Land Purchases 

A memorandum to the file written by the Riggs E.G. account manager on the President's 
business holdings states that land leases from certain oil companies were generating significant 
revenues for the E.G. President, since the large-acreage compounds used by the companies were 
located on farm land leased from him.336 

ExxonMobil's E.G. subsidiary, Mobil Equatorial Guinea Inc. ("MEGI"), leases buildings 
and land in what MEGI refers to as the "Abayak Compound," which is an area of approximately 
50 acres for offices and employee living facilities. 337 From March 19, 1996 until June 22,2001, 
MEGI leased the Abayak Compound using two leases - a buildings lease and a land lease - each 
of which was obtained directly from the E.G. President's wife.'38 On June 22, 2001, the leases 
were amended to change the lessor to Abayak S.A., an E.G. company controlled by the E.G. 
President.'" According to ExxonMobil, the E.G. President's wife is actively involved in the 
management and administration of the property.'40 MEGI delivers rental checks to the Lessor's 
representative, as instructed, some of which were deposited into a Riggs account held in the 
name of the President's wife."l 

In addition, between 2001 and 2003, pursuant to a lease agreement for the rental of a house 
for an ExxonMobil area manager, another ExxonMobil subsidiary, Mobil Oil Guinea Ecuatorial 
(MOGE), paid $45,020 to Francisco Pascual Obama Asue, tbe E.G. Minister of Agriculture. 

3J4 Letter from Marathon Oil Company to the Subcommittee (6/18/04), at 6, 

'" Letter from Amerada Hess Corporation to the Subcommittee (510312004), attachment 2.1(a). 

336 Riggs memorandum to the file by Simon Kareri (11/28101). Bates RNB 000040. 

m Letter from ExxonMobil Corp. to the Subcommittee (6/02104), attachment I, at I. 

J3S lQ. The "buildings lease" is for the original buildings in the Abayak Compound. The initial rent under 
this lease was $130,000 per year and increased to $175,500 in 2001, with an escalation provision of no more than 
15% every three years by mutual agreement of the parties. The "land lease" covers land that was undeveloped forest 
when first leased. The initial annual rent was $7,000 per year, which was increased to $10,000 per year when a 2001 
amendment added approximately 5 acres of adjacent land. 

340 Letter from Exxontviobil Corp. to the Subcommittee (4120104), attachment 1, at 5. 

34l Riggs account records show, for example, that ExxonMobil made a rental payment to the President's 
wife for about $111,000 on 6111198, Bates RNB 000975-000976; and another for about $161,000 on 5/16100, letter 
from ExxonMobil Corp. to the Subcommittee (6/2/04), attachment 1, at 2. See also a 4112199 payment by 
ExxonMobil of about $93,000 to the E.G. President's wife, Riggs account records, Bates RNB 028695, which also 
was a Abayak Compound rental payment. 
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Between 2000 and May 2004, MOGE also paid $236,160 to ATSIGE, a labor contractor owned 
by the E.G. Interior Minister."2 

In addition, the Amerada Hess Corporation (Hess) has paid E.G. officials and their relatives 
nearly $1 million for building leases.343 Of the 28 leases Hess identified for rentals in Malabo, 
Equatorial Guinea, 18 were leased from persons connected to the government or the Obiang 
family.3" With the exception of four houses and one office, Hess indicated that it plarmed to 
cancel all of these leases by April 30 of this year. One of these leases was negotiated and 
executed in 2000 by Triton (which was acquired by Hess in late 2001) and involved leasing 
property from a fourteen-year-old relative of the President, who was represented by his mother. 
Under this lease, Hess and Triton have paid $445,800 to the relative and his mother.'" 

Triton also purchased a tract of land near Bata Airport from military officer General 
Antonio Obana Ndong for approximately $300,000 for use as a heliport."6 

Marathon has paid or agreed to pay the E.G. President over $2 million for the purchase of 
land. In January 2004, to expand its Alba Field operations and liquid petroleum gas plant, 
Marathon negotiated with Abayak S.A. for the purchase of 50 hectacres of land located in Punta 
Europa, Equatorial Guinea.'47 Marathon delivered to Abayak a check for more than $611,000 
made out to D. Teodoro Obiang Nguema.348 In January 2004, Marathon also negotiated with 
Abayak, as the agent for D. Teodoro Obiang Nguema, for the purchase of an additional 208 
hectacres of Punta Europa land to be used for a proposed Iiquified natural gas plant. 349 As of 
June 18, 2004, this purchase was still pending, but the agreed upon purchase price was about 
$1.4 million.J'o 

(2) Payments for Services 

Security Services. Two of the oil companies doing business in Equatorial Guinea, Hess 
and ExxonMobil, told the Subcommittee that they buy their security services through Sociedad 
Nacional de Vigilancia (Sonavi), a company owned by the President's brother, Armengol Ondo 
Nguema. These companies told the Subcommittee staff that Sonavi has a monopoly on security 
services in E.G., and Hess told the Subcommittee that Soanvi's rates were not negotiable as they 
are driven by E.G. law."! Between January 2000 and May 2004, Hess paid a total of about 

342 Letter from ExxonMobil Corp. to the Subcommittee (6/17/04), attachment 1, at 2. 

34) Letter from Amerada Hess Corp. to the Subcommittee (4/23/04), at attachment 4.1, Bates AHC 00030; 
letter from Amerada Hess Corp. to the Subcommittee (6/02/04) at attachment to paragraph 4, Bates AHC 00104. 

344 IQ. 

345 Letter from Amerada Hess Corp. to the Subcommittee (6102!04), at 3 and at attaclunent to paragraph 4, 
Bates AHC 00104. In an interview with Subcommittee staff, a Hess representative explained that in 2003, Hess was 
served with a court order instructing it to stop paying the President's relative and make rental payments to another 
Equatorial Guinea citizen whom the court declared had documented that he was the legitimate property owner. Hess 
complied, and approximately two months latcr a Minister of the E.G. government asked Hess why it had stopped 
making payments on the lease and infonned Hess that the youth was his Godson. When Hess infonned the Minister 
of the court order, the Minister called the judge who had issued the court order. According to Hess, while on the 
telephone with the Minister, the judge rescinded the court order, and Hess started paying the relative for the lease 
again. 

Letter from Amerada Hess Corp. to the Subcommittee (6/02104), at 1. 

Letter from Marathon Oil Co. to the Subcommittee (4/16/04), at 3. 

349 IQ. See also letter from Marathon Oil Co. to the Subcommittee (6/18/04), attaclnnent 1, at 2. 

350 14. 

3~1 Letter from Amerada Hess Corp. to the Subcommittee (6/02/04), at 2. 
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$300,500 to Sonavi J52 Hess planned to end its contract with Sonavi, but told the Subcommittee 
that there was a possibility that it would be ordered to continne employing governrnent
nominated companies like Sonavi for security services, and prevented from using exclusively its 
own security guards. JS3 

From August 1997 to October 2000, ExxonMobil, the other oil company that uses Sonavi, 
had one of its subsidiaries pay Sonavi $683,900 for security services in Equatorial Guinea.354 In 
addition, between 2000 and 2003, a different ExxonMobilentity paid approximately $26,400 to 
Sonavi for security.'55 ExxonMobil told the Subcommittee that it had determined that its 
relationship with Sonavi was at arm's length and that payments made had been consistent with 
market ratesJ56 

Four other oil companies told the Subcommittee that they are allowed to get their security 
services from other sources. 

Employing E.G. Nationals. Marathon told the Subcommittee that, after acquiring CMS 
Energy's E.G. oil interests in 2002, Marathon continued CMS's practice of obtaining laborers 
through APEGESA, an entity Marathon believes is partially owned by Juan 010, the former E.G. 
energy minister and current President of the Board of Directors of GEOGAM. Marathon 
reimburses APEGESA for the compensation it pays to workers, and also pays a fee of 
approximately 20% of the salaries of the workers. Since 2002, Marathon has paid APEGESA 
about $7.5 million.357 

Between 2002 and May 2004, Marathon also used the services of a company called Multi
Services Systems (MSS) to employ local nationals. E.G. officials are believed to hold an interest 
in and serve as officers of MSS. Marathon's payments to MSS cover the compensation paid to 
the workers, and a fee of approximately 20% of the salaries of the workers. The total amount 
paid to MSS during this period was about $6.9 million.358 

(3) Payments to Support E.G. Mission and Embassy 

In some instances, E.G. officials have directed some oil payments be paid to support E.G. 
embassies. At the request of the E.G. Minister of Mines and Energy, for example, Marathon has 
directed $5,400 per month via wire transfer to a Chase Manhattan Bank account for the 
Permanent Mission of Equatorial Guinea in support of the E.G. Permanent Mission to the United 
Nations in New York.'59 According to the company, these payments have been deducted from 
the E.G. government's royalties. 

Under another production sharing contract, Marathon is also required to pay $7,000 a 
month to assist the E.G. government in maintaining an embassy in Washington D.C. At the 

352 hl. 

Letter from ExxonMobii Corp. to the Subcommittee (6102/04), attachment 1, at 2. 

m Letter from ExxonMobil Corp. to the Subcommittee (6/17/04), attachment 1, at4. 

356 Letter from ExxonMobil Corp. to the Subcommittee (6/02/04), attachment 1, at 2. 

}SO Letter from Marathon Oil Co. to the Subcommittee (6/18/04), at 3. 

m !fLatS. 

WI M., at 6-7. 
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request ofthe Minister of Mines and Minerals, Marathon also pays $3,500 a month for the 
Embassy personnel's medical insurance and $2,700 for social security payments."o 

Marathon also told the Subcommittee that under one of its production contracts it is 
required to purchase services, materials and equipment for the government's use as reasonably 
requested by the government. The company is authorized to deduct the cost of such purchases 
from amounts payable to the E.G. government.'" 

(4) Payments for E.G. Stndents 

Evidence obtained by the Subcommittee indicates that all six ofthe oil companies also 
made significant payments for expenses incurred by E.G. students seeking to obtain advanced 
training or a university education outside of Equatorial Guinea. Many and perhaps all of these 
students were the children or relatives of E.G. officials, but the evidence is unclear regarding the 
extent to which each of the oil companies was aware of the students' status. Making these 
payments is apparently a required condition in some oil production sharing agreements. l " 

The evidence indicates that some of the oil companies directly paid students' tuition bills 
and living expenses. In March 2001, however, Riggs Bank opened the first of two accounts 
intended to be used for E.G. student expensesl

" and agreed to provide administrative support for 
the students who were studying in the United States and were funded out of a Riggs account. A 
u.K. company, Exploration Consulting Ltd. ("ECL"), apparently provided similar services for 
E.G. students studying in the United Kingdom.364 Some of the oil companies then halted direct 
funding of E.G. students, instead making deposits to one or more E.G. student accounts 
administered by Riggs or ECL, and relied on these third parties to pay the students' bills.'65 

According to ChevronTexaco, it provided $150,000 each year between 2001 and 2004 for 
E.G. student training expenses to various E.G. Ministry of Mines and Energy accounts. The 
200 I and 2002 payments were made to an account at Societe Generale in Equatorial Guinea. 
The 2003 payments were made by wire transfers of $90,000 to Riggs in Washington, D.C. and 
$60,000 to Lloyds in the United Kingdom. The 2004 payment was made to an account at 
Lloyds."6 

Devon indicated to the Subcommittee that in June 2003, pursuant to the educational 
training obligations contained in two of its Production Sharing Contracts, it made a payment of 
approximately $150,000. In January 2004 it made a similar payment of $200,000. The payments 

J60 M. Payments are made by wire transfer to Riggs Bank for the account of the Embassy of the Republic 
of Equatorial Guinea, Account No. 76772007. Marathon was advised in May 2004 by the E.G. Ambassador, 
Teodoro Biyogo Nsue, that the Riggs Bank account had been closed and future payments to the E.G. Embassy were 
to be made to an account at The Congressional Bank, Potomac, MD. 

361 lQ. 

362 See, e.g., letter from Marathon Oil Co. to the Subconnnittee (4/16/04), attachment at 3 ("Marathon is 
required under both the Alba Production Sharing Contract and the Block D Production Sharing Contract to 
contribute, at the Ministry of Mines and Mineral's request, to a fund maintained by the Ministry for the training of 
citizens of the Republic of Equatorial Guinea."). 

363 For a description of these two Riggs accounts, see Section V(C} of this Report. The first account was 
opened in the name of "Republica de Guinea Ecuatorial~Cuenta Estudiantes MME," and the second, opened in May 
2002, was in the name of"Repubhca de Guinea Ecuatorial~Fondo Especial Para Becas." 

'''' See letter from Marathon Oil Co. to the Subconunittee (6/18/04), at 16. 

365 See, e.g., communications between CMS and Simon Kareri regarding four students (8121/01 and 
8123/01), Bates RNB 006340-43 and 46-56. 

366 Letter from ChevronTexaco to the Subcommittee (7/8/04), attachment at 2. For 2003 Riggs payment, 
see also Riggs listing of account activity from January-July 2003, Bates AATB 006602-09, at 606. 
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were made by check to either the Ministry of Mines and Energy or the Treasury of the Republic 
of E.G. as required by the contract.'67 

ExxonMobil did not provide the Subcommittee with any information indicating it had made 
payments in support of E.G. students. A Riggs document states, however, that ExxonMobil, 
along with Marathon, directly funded 28 to 35 E.G. students in 2003.368 The document does not 
provide a dollar amount. 

Between 2001 and 2003, Hess made payments totaling at least $1.9 million in support of 
E.G. students studying in the United States or Canada. Hess (via its predecessor Triton) made 
these payments through a Triton subsidiary, Triton Equatorial Guinea, Inc.'69 Triton also directly 
funded two E.G. students at the University of South Carolina paying more than $50,000 per 
student. 370 In addition, on or about March 6, 200 I, as a favor, Triton Equatorial Guinea, Inc. 
transferred over $250,000 to a Riggs account established to provide funding for the education of 
the children of Armengol Ondo Nguema, the E.G. President's brother, using funds he supplied.371 
These payments exceed $2 million altogether. 

Marathon is obligated under its Production Sharing Contracts to pay almost $300,000 a 
year for E.G. student training. For its 2002 obligations, Marathon made a payment of$150,000 
to the E.G. student account at Riggs, and a payment of$70,000 to a similar account at Lloyds 
Bank in London.172 Marathon indicated to the Subcommittee that it anticipates making an 
additional $590,000 in similar payments for its 2003 and 2004 obligations37J CMS and Riggs 
records dated before Marathon's acquisition ofCMS's interests in 2002 indicate that in August 
2001 CMS paid $275,000 into one of the E.G. student accounts at Riggs Bank.'74 

Marathon also provided direct support to students.'" Records indicate that CMS (which 
later sold its E.G. interests to Marathon) directly funded four E.G. students between 1996 and 
2001.'76 After Marathon purchased CMS' oil interests in Equatorial Guinea in 2002, Marathon 
funded two students who had previously been supported by CMS.'77 Marathon told the 

361 Letter from Devon Energy Corp. to the Subcommittee (4/26/04), at 3. 

'" See email from Riggs to the OCC (12/4103), Bates OCC 0000510314, listing students "funded directly 
by the Exxon and Marathon Oil Companies." 

360 See letter from Amerada Hess Corp. to the Subcommittee (5/3/04), attachment 2.1 (b) entitled, 
"Houston/Dallas Payments to the EG Government During the Period May 2, 1997 to December 31, 2003," Bates 
AHC 00086. See also, e.g., letter from Riggs Bank to President Obiang (2/8/02), Bates RNB 006703. 

110 See "Follow Up Questions for Hess," (7113/04), containing responses from Amerada Hess to questions 
from the Subcommittee, at L 

J7! See letter from Amerada Hess to the Subcommittee (6/2/04), attaching copies and English translations of 
a Jetter from Andy Mormon, Temporary General Manager, Triton Equatorial Guinea, to Annengol Cndo Nguema 
(3/5/01), "Reference: $250,000 Transfer for your children who are studying in the United States and Canada," and a 
letter from E.G. Minister Baltasar Engonga Edjo to Andy Morman (3/6/01), "Reference: USD $250,000 transfer in 
favor of Armengol Ondo Nguema, relating to the funding of his children's school expenses," Bates ARC 00095-97 
and 00101-03 . 

.m Letter from Marathon Oil Co. to the Subcommittee (04116/04), attachment at 4. 

m Letter from Marathon Oil Co, to the Subcommittee (06/18/04), at 7. 

'" jg., Bates RNB 006340-43, at41. 

m See email from Riggs to the OCC (12/4/03), Bates OCC 0000510314, listing 28-35 students "funded 
directly by the Exxon and Marathon Oil Companies," 

376 See connnunications between eMS and Riggs Bank regarding four students (8/21/01 and 8123/01), Bates 
RNB 006341-43, at 41, and 006346-56, at 53-55. 

m These srudents attended the Berlitz Language Center in Houston to learn Eng1ish and then the Houston 
Community College. See letter from the Marathon Oil Co. to the Subcommittee (6/18/Q4), at 17. 



205

VerDate 0ct 09 2002 08:29 Oct 15, 2004 Jkt 095501 PO 00000 Frm 00219 Fmt 6601 Sfmt 6621 C:\DOCS\95501.TXT SAFFAIRS PsN: PHOGAN 95
50

1.
08

0

-78-

Subcommittee that "it came to the attention of Marathon that the two students might be related to 
President Obiang. Although this was never verified with certainty, Marathon informed the [E.G.] 
Minister on August 27, 2003, that Marathon would discontinue this practice .... The last payment 
Marathon made in support of these students was in November of 2003. ,,'" In fiscal year 2003 
alone, the funding Marathon provided for these two students exceeded $14,000.379 

Vanco also made four payments to accounts for the Ministry of Mines and Energy for the 
training ofE-G. students. Two payments totaling about $158,000 were made between 2000 and 
2001 to Lloyds Bank London, and two payments exceeding $190,000 were made between 2002 
and 2003 into an E.G. student account at Riggs Bank.'80 

Altogether, the Subcommittee was able to document payments in excess of $4 million 
made by oil companies to support more than 100 E.G. students studying abroad, most of whom 
were the children or relatives of wealthy or powerful E.G. officials. 

C. Joint Business Ventures 

In a few instances, some oil companies have also entered into business ventures with 
companies owned or controlled by high ranking E.G. officials or their family members. 

Mobile Oil Guinea Ecuatorial (MOGE). In 1998, for example, ExxonMobil entered into 
a business venture with Abayak S.A., the construction and real estate company controlled by the 
E.G. President, to form Mobile Oil Guinea Ecuatorial ("MOGE"), an oil distribution business in 
Equatorial Guinea that supplies Mobile Equatorial Guinea Inc. ("MEGI").381 According to 
ExxonMobil, Mobil International Petroleum Corporation owns 85 percent ofMOGE and Abayak 
owns 15 percent.)&2 Dividends declared by MOGE in 2001, 2002, and 2003, resulted in dividend 
payments to Abayak of approximately $10,500 each year.'S3 

GEOGAM. Guinea Equatorial Oil & Gas Marketing Ltd. (GEOGAM) is a special 
purpose, state-owned corporation that was established in 1996, and may be partially privately 
held by E.G. officials.''' Marathon has entered into two business ventures with GEOGA,\1. The 
first is Atlantic Methanol Production LLC (AMPCO), a company which owns and operates a 
methanol plant in Equatorial Guinea. Marathon and one other oil company each own 45% of 
AMPCO, while 10% is owned by GEOGAM. Between 2002 and May 2004, AMPCO paid 
dividends to GEOGAM totaling over $4 million.'" 

Marathon's second business venture with GEOGAM is Alba Plant, LLC, a company that 
owns a liquid petroleum gas facility in Equatorial Guinea. Marathon owns 52.17% of Alba Plant 

m l!;!. at 18. 

379 See letter from Max Birley, Vice President of Marathon E.G. Production Limited, to Cristobal Manana 
Ela, E.G. Minister of Mines and Energy. (10/16/03). Bates RNB 006261-006263. 

380 Letter from Vanco Energy Company to the Subcommittee (06/08/2004), attachment 3. For Riggs 
payments see also Riggs listing of account activity from January-July 2003, Bates RNB 006602-09, at 605; and letter 
from Riggs Bank to President Obiang (2/8/02), Bates RNB 006703. 

381 Letter from ExxonMobil Corp. to the Subcommittee (06/17/04), attachment 1, at 3. 

J8J IfLat 3A, 

384 See, e.g, letter from Marathon Oil Co. to the Subcommittee (7/13/04), attachment at 1 (according to a 
GEOGAM representative, GEOGAM is 25 percent owned by the E.G, government and 75 percent owned by 
Ahayak, the company controlled by the E.G. President), 

m Letter from Marathon Oil Co, to the Subcommittee (6/18104), attachment at 16, 
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LLC, while GEOGAM owns 20%.386 in 2002, Alba Plant paid dividends to GEOGAM totaling 
more than $87,000.387 

GEPetrol. GEPetrol is a special purpose, state-owned corporation that may also be 
partially privately held, possibly by E.G. government officials. Marathon has told the 
Subcommittee that it believes GEPetrol is owed 100% by the government,388 but some evidence 
obtained by the Subcommittee suggests that GEPetrol could have one or more E.G. officials as 
part owners. 

Marathon has entered into three business ventures with GEPetrol. The first is a company 
called LNG Holdings Limited, which is developing the LNG project. Marathon owns 75 percent 
of LNG Holdings, while GEPetrol owns 25 percent.'89 GEPetrol also has an interest in the Alba 
Block Production Sharing Contract, which includes the producing Alba Field, as well as an 
interest in an area known as Block D.390 

Another joint venture potentially involving GEPetrol is found on what is known as Block 
N, located on the Corisco Bay shelf. Devon Energy Company's wholly-owned subsidiary owns 
31 percent of the participating interest in Block N. The E.G. Ministry of Mines and Energy holds 
another 15 percent of Block N, but the Production Sharing Contract provides that this interest can 
be assigned to GEPetrol. 391 

D. Transparency Initiatives 

Earlier this year, the Center for Strategic and International Studies issued a report 
describing the increasing importance to the United States of oil-producing countries in Africa.J9Z 
This report also called for major U.S. and international efforts to increase transparency efforts in 
these countries to reduce corruption. The report explained: 

"The task force concluded that a key to promoting political, economic, and social reform is 
transparency in public finance. Ifleaders tell their citizens how much revenue the 
government takes in and where it is spent, the resulting transparency will engender more 
realistic public expectations, more plausible national development programs, and better 
means to combat corruption and promote democracy, respect for human rights, and the rule 
oflaw. Transparency will benefit U.S. companies as well. Respect for the rule of law, 
codified regulatory practices, and transparent bidding and award practices deter corruption 
and encourage a level playing field for U.S. companies." 

The report called on the United States to undertake a sustained, high-level effort to promote 
transparency efforts in West and Central Africa and commended, in particular, three international 
transparency initiatives: the Extractive industries Transparency initiative, G-8 Anti-Corruption 
and Transparency Initiative, and the Publish What You Pay Campaign. 

Extractive Indnstries Transparency Initiative (EITI). EITl is a voluntary program 
launched by U.K. Prime Minister Tony Blair at the World Summit on Sustainable Development 
in Johannesburg in September 2002. The initiative is administered by the U.K.'s Department for 

386 Letter from Marathon Oil Co. to the Subcommittee (4/16/04), attachment at 13. 

387 Letter from Marathon Oil Co. to the Subcommittee (6118/04). attachment at 13. 

38& lQ" at 18. 

3&9 M., at 19. 

)9{) IQ.) at ]8. 

391 Letter from Devon Energy Corp. to the Subcommittee (4126/04), at 2. 

J92 "Promoting Transparency in the African Oil Sector," report prepared by the Center for Strategic and 
International Studies Task Force on Rising U.S. Energy Stakes in Africa (March 2004). 
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International Development. It encourages (a) governments, (b) publicly traded, private and state
owned extractive companies, and (c) international organizations, non-governmental 
organizations (NGOs), and others with an interest in the extractive industries sector to work 
together voluntarily to develop a framework to promote transparency of payments and revenues 
in the extractive sector in countries heavily dependent upon these resources. J93 

The BIT! would require that host governments report, in an accessible and timely manner, 
all significant "Benefit Streams" from certain extractive industries activities on a consolidated 
cash-basis and that they reqnest companies to do what is necessary to enable this consolidated 
reporting. Host governments would also be responsible for ensuring that all relevant future 
contracts and agreements are designed in a manner that allows all parties to adhere to the 
Reporting Guidelines and asking companies to do the same. To facilitate this consolidated 
reporting, state-owned companies would be required to report their equity share of significant 
benefit streams to host governments from their extractive industries activities on a consolidated 
cash-basis.394 

A number of countries, including Equatorial Guinea, have made public statements 
regarding their willingness to participate in BIT!. However, only a few nations have actually 
begun taking steps toward implementation."5 As these and other countries develop their 
reporting gnidelines, it is important that the EITI ensure that all payments are included in the 
disclosure. The current draft guidelines define "Host Government" to include "the governing 
regimes and institutions of a state within whose territorial boundaries companies within the 
Extractive Industries operate. [It also 1 includes local, regional, state and federal representatives 
of these regimes and institutions and entities that are controlled by these regimes and 
institutions.""6 Implementing countries should clarify this definition to ensure that it 
encompasses payments not only to agencies and government officials, but also to their relatives 
and entities controlled by these officials and their relatives. Furthermore, since the draft 
guidelines classify state-owned oil companies as companies rather than part of the host 
government,397 ElT! must make sure that there are mechanisms to ensure that funds routed to 
state-owned companies are fully reflected, even if a portion of the funds go to private individuals 
as appears to be the case in Equatorial Guinea's GEOGAM. 

G-8 Anti-Corruption and Transparency Initiative. On July 3, 2003, the G-8 nations 
adopted at their Evian Summit an "Action Plan on Fighting Corruption and Improving 
Transparency."'" This initiative is significantly broader than the EIT! as it does not focus on one 
particular industry sector, but rather on the entire budget of a country. As described at the Sea 
Island G-8 summit in June 2004, the focus of the initiative is "transparency in public budgets, 
including revenues and expenditures, government procurement, the letting of public concessions 
and the granting of licenses. Special emphasis will be given to cooperation with countries with 
large extractive industries sectors."399 

393 See www.dfid.gov.ukINewsfNews/filesfeiti_stat_of...principals.htm. 

394 "Revised Draft Reporting Guidelines," Extractive Industries Transparency Initiative, (5123103), 
http://62.189.42.51/DFIDstagelNewslNews/files/eiti_draft _report _guidelines.pdf. 

395 Subcommittee staff communications with the EITI Team Leader at the U.K. Department for 
International Development (June and July 2004). 

396.l!!. at 5. 

398 See www.g8.fr/evianlenglishlnavigation!2003 _g8_sununitlsummit_ documentsl fighting_ corruption_ 
and_improving_transparency_-_a_g8_actionylan.htrnI. The G-8 nations are: United States, France, Russia, United 
Kingdom, Italy, Germany, Japan, and Canada. 

'" See http://www.g8usa.gov/d_06J004e.htm. 
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Four pilot "Compacts to Promote Transparency and Combat Corruption" are currently 
underway with four different countries.'oo For countries with significant extractive industries, the 
G-8's Action Plan, as outlined at the 2003 Evian summit, sets out principles that include 
encouraging governments and companies to disclose to an independent third party such as the 
IMF, World Bank, or Multilateral Development Banks, revenue from the extractive sectors. This 
information would be published at an aggregated level, in accessible and understandable ways, 
while protecting proprietary information and maintaining contract sanctity. The principles 
outlined for the pilot programs include working with participating governments to develop and 
implement action plans for establishing standards of transparency with respect to all budget flows 
(revenues and expenditures) and with respect to the awarding of government contracts and 
concessions. 4O

) 

Publish What You Pay Coalition. Publish What You Pay (PWVP) is a third initiative 
organized by a coalition of more than 190 non-governmental organizations. This initiative calls 
for publicly-traded natural resource and oil companies to be required by market regulators, as a 
condition of public listing, to disclose aggregate information about tax payments, royalty fees, 
license fees, share purchases, revenue sharing payments, payments-in-kind, forward sales of 
future revenues, and commercial transactions with governments or public sector entities, for the 
products of every country in which they operate. The campaign was founded by Global Witness, 
Open Society Institute, Oxfam, Save the Children UK, CAFOD, and Transparency International 
UK4D2 

Unlike the EITI, PWYP focuses solely on disclosure by extraction companies. Another 
significant difference between PWYP and EITI is that PWYP seeks mandatory rather than 
voluntary compliance. 

The PWYP coalition has highlighted a number of ways to promote revenue transparency in 
the extractive industries. These include: (a) non-legislative adjustments to accounting 
requirements and stock market listing rules; (b) a future International Financial Reporting 
Standard for the extractive industries to be developed by the International Accounting Standards 
Board; and (c) legislative adjustments to existing anti-bribery 'books and records' provisions 
enforced by national securities and financial regulators."{lJ 

On March, 30, 2004, the European Parliament approved by a vote of 390-8, with 102 
abstentions, an amendment to the "Transparency Obligations Directive" in the European Union's 
(EU) Financial Services Action Plan calling on E.U. member states to promote public disclosure 
of payments to governments by extractive companies listed on European stock exchanges. This 
directive is expected to introduce minimum requirements for information that must be provided 
by companies listed on securities markets in the European Union.''' 

E. Foreign Corrupt Practices Act 

In 1977, Congress enacted the Foreign Corrupt Practices Act ("FCPA") to criminalize illicit 
payments to foreign public officials by U.S. businesses and individuals,05 The FCPA has two 
basic sets of provisions: (a) the anti-bribery provisions, which prohibit domestic and foreign 
companies and U.S. citizens and aliens from paying anything of value to any foreign official, 

400 See http://www.g8usa.goy/documents.htm. The countries are Georgia, Nicaragua, Nigeria, and Peru. 

401 See www.g8.fr/evianlenglishlnavigatlonl2003_g8_summitlsummit_ documents! fightjng_ corruption_ 
and _ improving_transparency _ -_a.....£8 _action ylan.html. 

402 See \lI\'IvW.publishwhatyoupay.org. 

403 !,d. 

404IQ. 

'" See 15 U.S.C. § 78dd-l et seq. 
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government employee, officers of a public international organization, foreign political party or 
candidate, or any agent of those entities, if the purpose is to cause the payee to act, or refrain for 
acting, in a way to assist the company in obtaining or retaining business; and (b) tbe accounting 
provisions, which impose certain accounting and record-keeping requirements on publicly traded 
companies.406 

Based on guidelines issued by the U.S. Sentencing Commission, federal courts are required 
to take into account the existence or absence of effective corporate compliance programs when 
handing down criminal sanctions with respect to violations of the FCPA.407 The presence of an 
effective compliance program can significantly reduce a corporation's sentence as well as prevent 
a breach of fiduciary duty by the company's board of directors. 

Each of the six major oil companies doing business in Equatorial Guinea has a written 
FCP A compliance policy. These policies and the resulting FCP A practices vary significantly 
from company to company. It is also not clear that the written policies are fully effective in 
monitoring the companies' business dealings in Equatorial Guinea. For example, when asked to 
list payments to E.G. officials and their family members, ExxonMobil said it did not have a 
complete listing and would need additional time to research about 500 contracts.''' Another 
company, Amerada Hess, told the Subcommittee that because it is very common for E.G. 
officials to have shares in private companies or family interests in private concerns, there may be 
a number of such instances of which the company is unaware.409 

VIII. Recommendations 

Based upon its investigation, the Subcommittee Minority staff makes the following 
recommendations. 

(1) Strengthen Enforcement. To strengthen anti-money laundering (AML) enforcement, 
federal bank regulators should require prompt correction of AML deficiencies identified 
by their examiners, make greater use of formal enforcement tools, including more timely 
use of civil fines, and consider developing a policy requiring mandatory enforcement 
actions within a speci fied period of time against any financial institution with repeat 
AML deficiencies. 

(2) Take Regulatory Actiou. By the end of 2004, federal regulators should issue final 
regulations and revised examination guidelines implementing the due diligence 
requirements of the Patriot Act, including for private banking accounts opened for senior 
foreign political figures or their family members. 

(3) Issue Annual AML Assessments. Federal bank regulators should include on a routine 
basis AML assessments in the Report on Examination given to banks each year, and 
should make those AML assessments available to the public, both to increase bank 
compliance with requirements to combat money laundering and foreign corruption, and to 
alert other financial institutions to banks with inadequate AML controls. 

(4) Strengthen Post-Employment Restrictions. Using 41 U.S.c. § 423(d) as a model, 
Congress should enact legislation to impose a one-year cooling-off period for federal 
Examiners-in-Charge of a financial institution before they can accept a position with the 
financial institution they oversaw. 

406 14. See also "The Foreign Corrupt Practices Act and the Due Diligence Process," 1368 PLI/Corp 579, 
583 (2003). 

'" See U.S.S.G. § 2(b)4.1. 

408 Subcommittee staff discussion with ExxonMobil (6/7/04). 

40g Letter from Amerada Hess Corp. to the Subcommittee (4/23/04), at 2. 
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(5) Authorize Intrabank Disclosures. The United States should work with the European 
Union and other international bodies to enable financial institutions with U.S. and foreign 
affiliates to exchange client infonnation across international lines to safeguard against 
money laundering and terrorist financing. 

(6) Increase Transparency. Oil companies operating in Equatorial Guinea should publicly 
disclose all payments made to or business ventures entered into with individual E.G. 
officials, their family members, or entities controlled by them, and should prohibit future 
business ventures in which senior government officials or their family members have a 
direct or beneficial interest. Congress should amend the Foreign Corrupt Practices Act to 
require U.S. companies to disclose substantial payments made to, or business ventures 
entered into with, a country's officials, their family members, or entities controlled by 
them. 




